FOR THE NORTHERN DISTRICT OF CALIFORNIA

. FILED
|

21‘ 2001 HAR 20 ap 10: 30
5 '[ RICHARD W. WIEK NG

Uz, ms%;fig% COURT |
4| MD.DIGT af G
) f
6 IN THE UNITED STATES DISTRICT COURT
7
8
9

-
(=

CENTER FOR BIOLOGICAL DIVERSITY. No. C (0-00927 WHA
a non-prgtﬁt cmporgﬁunmrglﬂﬂ, 2 ©
hon-profit corporation;
EMPL YEIEISFFOR ENVIRONMENTAL
RESPONSIBILITY, a non-profit ORDER APPROVING FINAL CONSENT
corporation, DECREES RE BIGHORN SHEEP AND |
THER
Plaintiffs,
v- -

BUREATJ OF LAND MANAGEMENT,
Defendu;t.

Ll o~ T R
A T T - N 7 T N -

>y

3

G
o0

INTRODUCTION
In this action brought by environmental £groups against the Burean of Lang Mauagement
for violation of the Endangered Species Act, 16 U,S.C. 1531, et seq., plaiuriffs, the BI.M and
third-party intervenors propose to settle all remaining claims through two consent decrees that
will provide temporary reliefuntil the BLM Dnighes consulting with the Fish and Wildlife
Service and ensures that its land management plan for the Califarnia desert does not threagen the

continued existence of any endangered species. 'This order APPROVES the two proposed
consent decreeg,
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STATEMENT
In 1976, Congress faund that “the Californis desert enviranment and its resources,
including certain rare and endangered species of wildlife, plants, and fishes, and numeroyg
archeological and historic sites, are serious threatened by air pollution, inadequate Federa)
anagemen sutherity, and the pressurss of incroased ss, partioulsrly recreationsl uss, whi

are certain to intengifyy bacause of the rapidly growing populatio:n of SBouthaen Californin » 43
ULS.C. 1781(3). As & resnlt, Cangress designated 25 million actes b the California Descr
Conservation Area (“CDCA™) and charged the Bureau of Land }'vIanagemeut with creating a
long-range plan for the Tanagement, use, development, and protection of thie public lapds within
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On March 16, 2000, plaintiffs Conter for Biclogical Diversity, Sierra Club, ang Public
Employees for Enviropmental Responsibility brought thig action, seeking to force the RI.M 1o
consuls with the Fish and Wildlive Service (“FWS™) with respect to the BLM's CDCa, plan as
required by Section 7 of the Endangered Species Act and 1o enjoin the BIM from “anthorizing,
ellowing, carrying our, or contimiing any livestock Brazing, road building, off-road-vehicle use,
recreatianal use, water diversions, euergy production, utility corridors, spacial use permits, lang
exchanges, mining, and other Pprofects in the COCA™ unfil conszﬁtaﬁon Wwas completed (Comp],
at 13). On Jume 20, 2000, the High Desert Multiple-Use Coalition, the Desert Vipers, the San
Diego Off-Road Coalition, the Association of California 4-Wheel Drive Clyhs, and the Blue-
Ribbon Coalition sought to intervene, Theijr motion was granted on August 7, 2000,

Plaintiffs moved for partial summary Judgment on July 2 1, 2000. Shorily before the
hearing, the parties submitted a Stipulation for a conseqt order to resotve the issue of “duty to
consult,” which was approved. It required the BLM ta consult with the FWS With regard to the
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At a hearing on September 21, 2000, almost one manth afier the ﬁrst:consent decree wag
entered, Riok Fisher, Robett Amold, Rill Howell, and Dave Fisher wese denied leave to
intervene. Afters hearing on Noverber 16, 2000, the California M:mn.g Aséociaﬁon wae denijed,
leave to intervene. Public Lands for the People, Inc,, Sports Comr,'nittee Distn}:t 37, AMA, Inc.,
and the California OfftRogg Vehicle Association, Ine. wega damed leave to intervens after g
hearing on Yamuary 4, 2001, Unlike tio cartier motion to intervene, all these motions for
imtervention were denicd as vatimcly and prejudicial to the parties, given the substantia)
proceedings that had already occurred, The Court, however, invited g of these intervenor.
applicants to file amicus brief and 1o appear at the hoarings and n@md that }thcy be served with
all papers filed in this action. , | l,

On October 12, 2000, plaintffs moved 10 enjoin the BLM from allowing livestoak
grazing within the critioa] habitat of the desert tortoise. The heariq , set for BITovember 16, was
continued uotl December 21, The Parties held frther settlement conferences. On Navember 6,
2000, the Conrt approved a stipulated consent decree, which required the BLM to restrict vehicle
use at the Algodones Dunes area in order to protect the Peirson's Milk-Vetch ,l(an endangered
plant), uutil the BLM finished consulting with the FWS on the CDCA plan. As settlement
negotiations contimied, on December 19, 2000, plaintifes withdrew their motic’m to enjoin
interim livestock grazing in the habitat of the degert tortoise, | l}

On December 26, 2000, the parties filed g stipulation for a further cansent decree
regarding interim livestook grazing, The proposed copsent decree :;equired th:e BLM fto prohihit
cattle and sheep grazing within vertaip areas of the habitat of the desert tortoise unti] the RLM
bad campleted consultation with the FWS or by January 31, 2002 t§r certain p,mVlSmns
invelving implementation of the current biological opinions for sheep and catile grazing, It also
required the BLM to exolude cattle from the Rattlesgake Canyon Ailom:em natl] the BY.M had

stipulation wes set for January 25,2001. Pursnant to the Coqrt's ordez, the parties served notice
of the hearing an the interveuoz-appliwnu. and Dave Fisher and Public Lauds ifor the People, et.
al,, partinipated as amici at the hearing. The stipnlation was approved on Yanuary 29,
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Finelly, the parties (including the otiginal intervenors) ﬁled two proposed consent
decrees, the two now pending: g bighom sheep stipulated consent decree and a stipulated
consent decree for residual relief. The mejority of the provlzims; in both proposed cogsent
decrees require the BLM ta initiate studies or to dissemninate mfnnnatton on the effects of
various activities within the CDCA. Yn addition, the bighom sheep stipulated sensent deora
requires the BLM to reduce human access to areas used by the P.';euinsular bighor sheep during
the lambing and water stross seasons, until the BLM has consnlted with the PWS and made any
changes required by the FWS beyond the interim relief (Bighom Stip, 1 25). The stipulated
cansent decree for residual relief covers interim relicf that was not addressed in either of the
previous consent decrees or the bighom sheep stipulated congent decres. It terminates after the
BLM finishes it consultation with the FWS, except for a few provisions which will remain in
plece until June of 2003, when the BLM issues arecord of decision on the West Mojeve bio-
tegional plan amendment (Residual Stip. 11 51(F), 32).

U 0 9 0 0 A W e

N

Amici

Throughout this litigation leave to be heard as an amicgs was freely granted 1o any
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inferested person, and any interested person was invited to make his or her views known, In
addition, the parties were required to serve their papers on those:who were denfed intervenor
status, and the amendments to the Proposed decrees now at issuef Were gerved on participants at
the hearing on February 14. Fifty peaple or sa attended the Febmfuary 14 heating on the approval
of the proposed consent decrees pow at issue, and auyone who Vi'ished was piven the opportunity
to address his or her concems fo the Coust, Nigs dia Additionally, mumerous amious briefs
ud letters were received and considered, In response to concerms rajsed by Ron-parties, the
parties were given the opportunity to amend their stipulations, Theu- aq;en«!_ments were recefved
on March 1, 2001, - '
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" The Counties of Fmperial, San Bemnading and Riverside, the Citiss af Palm Springz and La Quinta, the Cnachella
Valley Monntain Cm:nrvancy,ﬂmCumhal[aVaﬂey Callection Sexvices, the CguheﬂaVﬂleyAsochﬂmedvammts,
Chwparosa, Inc., Maunt Pinyon Pipes, LI.C, the Califormia Mining Association, Robert Fetry (2 sheriffin See Bernading
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Even after the hesring, and after the sihmission of the reviced stipylations, abjections
2§ wers submitted. Those, o, have heen congidered. Additionelly, Dava Fisher, who did not
3 \ appear at the hearing on February 14, filed a request for a separate briefing schedule and o

4 | hearing on the revised proposed copsent decress, This recest is; hereby denied, becanse all

with the FWS. 1f the FWS dstenmines that measures beyond the relief provided in the Propased
11 || conscnt decres are weecssaty, the interie provisions will remain in place until the BLM complies
12 , with the opinion, Most of the interim relisf revolves around Dunn Road, a road on BIM Jand
13 {| that traversas the northern Santa Rosa Mountains. As Amended after the hearing, thig proposed
conseat decree requires the BLM to enforce the closure of Dupn ,:Road, Dok {o authorize agy
significant maintenance of Dunn Road, 1o restrict the yge of Dua Road by nearby landowners,
to implement valuntary clozures of certain trails, to provide five “sheep ambassadors™ to monitor
frequently-used reails and to educage the public on the necessity of not disturbing the sheep, to
| institute a water stress trail signing and education program from July o September, and with
| limited exceptions, not to approve any mining permits within the:hnbimt of the bighom sheep, It
; contains a clanse that ensures that BLM cspnot violate the law, i::;cluding observation of third-
person’s rights vis-g-vis the agency (Bighorn Stip, 1 24):

In complying With tho terms of this agreement, BLM shst] be

T this e 220 sl e o s o regtlaions e e

actions m contravention of any such applicable staptes or

Most of the objections o this proposed congent decras onncem Dumg Road, This

cantroversy has a lang histary. According to the BLM, Dunn Road has always been an illepal
road across BLM land, bulldozed by Michae! Dusn in 1966. The BLM sued Mt. Dunn in 1968




well. Although the BLM installed locked gates jn 1998, bootleg kaye weye circulated, ang
Prohibited use continned. On August 28, 2000, the BI.M officially closed the voad. 65 Fed.
Reg. 52126 (Aug. 28, 2000),

consent decree prohihited all maintenance of the road and could be read to Prevent accoas by
stafc govemment entitics for police and fire activitics aud environmental monitoring. In

1

2

3

4

5 While the BLM hes fiready olosed the raad to the public, the parties® i:lxitx'al Proposed
6

7

8 || response to these concerns, the amended Proposed consent decree clarifies ghat all the state

9

10 | Dcpartments, Cathedral City Police and I-‘J'I_I: Dcpm1ml:nl:s, Coachelln Valley Mountaing

11 | Con=cry.

12 || to the road to carry out their statatory duties (Bighorn Stip. T16g). Asaresulr the Caachells
13 | Valley Mountains Conservancy and Riversides Flaod Conmol and Water Conservation Disiric;
14 || withdrew their objections to the Settlement (Cumumings Decl., Exh. A).

15
16

The Stipulateq Clonsent Decree for Residuat Relief

As amended, the-stipulated copsent decree for residual relief requires the BIM to prepare

17 | evaluation reports for seventeen areag, fo implement vehic)e closure of Windy Point, not to

19 [f riparian

18 H authorize competitive aff-road-vehicle events ouiside of designated areas, o {ence aff the

area of the Mojave River in Afion Cenyon from catile, to build an egst boundary fence

20 || on the Rattlerpake Canyon grazing allotment, to limit expansion of mining in areas that may

21 || affect th

22 into twenty different areas, and to closs vehicle access (o Swrprise Canyon €Xcept to praperty

23 § owners,

24 | the bighorn sheep stipulated congept dacree tResidual Stip. 7 56);

25
26
27
28

In complyi withﬂmtennsuﬂhisa,gream BLM shall be
subjgctpm aphlicable federa] stafuteg or r?:glult’aﬁans, and nothing
in this shall be construed to require BLM to take
actions in contravention of any such applicenle smapites or
regulations,




The proposed consent decree terminates when the BLM has completed consultation with the
FWS, but if the FWS determines that measucs beyond the relief provided in the proposed
consent decree are necessary, the interim provisions will romain in ploce uatil the BLM complies
with the opinion. A few provisions will remain in place until June of 2003, when the BLM
issues a recard of decision on the West Mojeve blo-tegianal plan amendment fRasidual Stip. 4
51(F), 32).2 Most of the objections to this proposed consent docrge focus on the restrictions on
off-road-vehicle use, the limitations op new mining activities, and the restrictions on Erazing,
ANALYS]S

As a general matter, “a district court should enter a proposed consent judgment if the
court decides that if is fair, reasonable, and equitable and does not violate the law or public
policy.” Sierra Club, Inc. v. Electronic Controls Design, Inc., 909 F.2d 1350 1355 (Sth Cir.
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1990). Additionally, the court must “be satisGed that the decree represents a reasonable factual
and legal determination.” Uwnired States v Oregon, 913 F.2d 576, 581 (9th Cir. 1950), Whena

—
a W

government agency is a target of a consent decree, bowever, an additional concern is rajged.
Because fiaderal agencies are charged by Congress to carry out statutory missions, consent
decrees that restrict their discretion, especially over long perinds of time, could undermine the
ability of agencies to exarcise the Judgment and expertise as envisjoned by Congress, Although
the Ninth Circuit has not addregsed such circumsiances, Citizens for a Betrey Environment v,
Gorsuch, 718 F.2d 1117 (D.C. Cir, 1983), did so. There, enviropmental Eroups sought to
enforca 8 consent decree that required the EPA to promulgate effluent discharge standards under
the Clean Water Act (“CWA™) by certain deadlines. Afier a change in adminigtrations following
the 1980 presidential election, the deadlines were not met, The EPA then seught to vacate the
consent decree on the grounds that it exceeded the district court’s autharity, and that it
impermissibly infringed on the EPA s diseretion,
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additional changes (Bighom Stip. 9 25; Reeidual Stip. 751). A few provisieng in the stipulat'ed
consent decree for residual reHef will Lasg until June of 2003, when the BI.M iggnes a record of
doeoision on the Weat Mojave bio-regional plan smuendment (Residual Stip, 1] 51(F), 32). Unlike
the consent order in Garsuch, the two Proposed consent decrees will not bind the BLM for many
years into the fature,

Ax the hearing on February 14, morcover, the Court raised some concem about whether
after the tecant and intervening change in administrations, new afficials of the Depacttnont of the
Interior would zeek to dissolve or modify any resulting consent decrees. At oral argument, the
Court raised the question wherther officials in the newly clected administration of Presjdent Bush
had approved the seulement. Counsel for the Bovermment replied that they had. Nonetheless,
the BLM was given the opportunity to check again to verlly this. The Court nojes that the
amended proposed consent decrees incorporate the cancerns expressed by the new
sdministration and are both signed by Henri Bisson, Assistant Director Renewable Resources &
Piauning Bureau of Land Management in Washington,
1S And, both consent decrees bave provisions that réquire the RLM to obey the law
16 | (Bighom Stip. 4 24: Residual Stip. 7 56). This provision requires compliance with NRPA, and
17 | other pracedural mechanisms subject to judicial review, which guarantee that the BLM wi]]

18 | make decisions in a manner compliant with it statutory duties and uge ity discretion in 2 manner
19 | consistent with its congressianal mandate,
20 Reasonable Legal Basis

Without specnlating oy what the outcome of this litigation might have been, the Cowrt
finds that there iz a reasonable legal basis for the two Proposed cansent decress, Afier an agency
has begun consultation with the FWS as requireq by the Endangered Species Act, but before the
consuitation is complete, it is stil] abligated to refiuin from making “eny irreversible or
irvetrievable commitment of reacurces with respect to the agemcy action which has the effect of
foreclosing the formulation ar implementation of any reasonable and prudent alternative
measures whioch wonld not violate subsection (8)(2) of this seciion.” 16 Us.C. 1536(d).
Plaintiffs contend that the activities that they seck to eqjoin will capse irreversible harm to at
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least 24 listed endangered and threatened species, which will foreclase reasonable and prudent
alternetives to the existing plan, At trial, if they had proven all the vialations of Endangered
Species Act Seotion 7(d) that thay have alleged, they would have been entitled to significant
injunctive relief See Tennasses Valley Authority v. Hill, 437 U,S. 153, 194-95 (1973).
Reasongble Facinal Bagis

The partics hava presented & reasonable Tactual basis for the rwo proposed oénsent
docrees. In determining whether thero is a reasorgbis Setual basis, a court need not make a
detailed inquiry, because this would cogvert a settlement into a tria] on the merits, which is
exactly Whas a consent decree seeks ta avoid. Oregon, 913 F.2d ar 582. Nosetheless, a court
still must have enough facts to make “an informed, just and reasoned decision.” Jpid, (quatation
omirted), |

The provisions regarding Dunn Road e supported. In 1998, the FWS listed the bighom
sheep as an endangered species. It found that there are Iess than 400 bighorn sheep left in
existence. 63 Fed. Reg. 13143 (dazr, 18, 1998). Factors that contribute to the destuction of the
species, according to the FWS study, include: degradation ang Tagmentation of the habitat, non-
adaptive behaviaral responses to residential and commercia} development, including
development in Coachella Valley, Tmperial County and Palm Springs, and disease spread by
Livestock Jd. at 13143-45. . Distarbances at the lambing and watering sceas are o significant
factor in the destruction of the species, according to the FWS. 74, at 13 146. Additianally, the
FWS found that illegal roads on BLM land and owtdoor recreational activities such ag “jeep
hature tours, mountain biking, horseback riding, dog walking, camping, sight-seeing, and ofher
ecatourist forms of recreation” occur during the lambing and summer water-stress seasan for the
sheep, making these ac!iviﬁes a threat to the Spegies. Id et 13147. As part of its Tulemaking
process, the FWS addressed on the record 34 different objections to the listing. 'The FWS is an
uminterested party in this action, and it is the agency with which the BLM ig consulting pursnant
to the Eadangered Species Act,
27 Plaintiffs have submitted the declaration of Mark Jorgensen, who has studied the bighomn
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sheep habitat hes been woven all along the rangeg ai:ove the Coachells Valley, veaching most
lambing and watering avea[s]” (¢d. 7). “One of the mast significant negativa impacts to the
Peninsnlar Rangea bighomn sheep in the northern partion of the Tange,” accarding to Mr,
Jorgensen, “is the continued use of Dunn Road” (/4. 19). In Mr, Jorgensen's opinion, Dunn
Road is “placed in just about the worst possible lacafion in terms of impacts to bighom sheep.
The lower clevation portion of this dirt road bjscsts prime bighomm habitat, inclnding lambing

arcas. ... Inmy opinion, continued use of the Dunn Road ak ourrent levels is incompatible with
the recovery of the Peninsular Ranges bighorn sheep. The best fiture for Dyan Road would be
oblireration and revegetation™ (tbid)). The BLM has also studied the issuc of the highorn sheep
and Dunt Road. Durlng the closure of Dunn Rord, the BLM recognized that Dwmerous studies
link vehicle use with harm to the bighora sheep, 65 Fed. Reg. 52126-27 (Aug. 28, 2000),

The foregoing evidence constituteg reasonable basis in fact for the most controversial
part of the two praposed consent decrees. Similarly, other endangered and threatened species
listed in the stipulated consent decree for residual relief have been studied and listed by a similar
public tiotice and corment rulemaking procedare. During the listing Process, the activities that
plaintiffs seek to enjoin and the geographic areas where they seek relief were implicated. E g
63 Fed. Reg, 53596-02 (Oct. 6, 1998) (listing five species of milk-velch, gtati locations of
species, and indicating aff-road-vehigle uge threatens their continued existence); 62 Fed, Reg,
51125-01 (Sept. 30, 1997) (noting that the Cushegbury buckwheat, Cushenbury milk-vetch and
Cushenbury oxytheca are all endagngered, that Parigh’s daisy is threatened, and that the “primary
threat to the [four] species is limestone mining”); 50 Fed. Reg. 20777-01 (May 20, 1985) (isting
Ash Meadows gumplant, stating location of species and noting “local mining activities threaten
the infegrity of the species® babitat”), The foregoing studjes congtimite a reasanable factyal
predicare for the two prc":posad consent decrees,

Fair, Reasonable and Equitable

Given the reasonshle Prospect that plaintiffz could have obtained an injun&hu that
prohibited all mining, off-road-vehicle use and other activities within st least large tracts of the
CDCA, the natrower relief embodied in the two proposed consent decreeg js reasopable, In
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(Residual Stip, 7 4):
BLM will nat authorize OHV {afEhighway vehicle] competitive moforized

events outside of desienated OHY open areas excent for events ing througt
Navy Parachnte R?nga betwean Ehe Paster c;pmd Sum%a:;mus OEIEV

Ci
'1!?5:: Areas that comply with the Flat-tailed hored lizard conservation strg
Pparties acknow edpe that the isi i i

habitat has ot been designated. Nothing in thig Drovision
precludes BLM fram Processing any such application,




4 | @) Third-Party Rights
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prior to maling such modifications, Botk propascd vonsent devrees contain identica] clauses
10 || vhat enstre that BLM cannot violate the law (Bighorn Stip. 243 Residnal Stip. { 56):

11 In complying with the Terms af this 8grecment, BY.M shall b
subject to all applicable federa] statutes or regulations, and nf:thhg

12 in this agreement shal] be coustrued fo require BLM to take any
actions in contravention of any such applicable statutes or

13 Tegnlations,

25 | already discussed, thig arder in no way precindes any party with legal rights to the road fram
26 || asserting them in 3 proper forurm,

27

28

13
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(i) Volmuemry Trail Closuve

At the hearing o February 14, the City of La Qninta argued that the signs implementin g
voluntary trail closupes Wwere migleading, Acoording 1o if, the signs suggested that the trajls were
olosed. In responge, thege signs were changed to state; “Pleage do not use this trajl I gnuary ] to
June 30” (Cummings Decl., Bxh. C). Thisis not misleading and suggests the #oluntary nature of
compliance,

(iv) Statute of Limitations
Public Lands for the People, et, al,, at the hearing on February 14, raised g statute of

that “provides broader relief than the court could have awapded after a trial.” Sierrg Club, 900
F.2d at 1355 (quoting Local No. 93, g’ Ass 't of Firefighters, AFI-CIO v. City of Cleveland,
478 U.8. 501, 525-26 (1986)) (quotations omitted), As already discussed, the two proposed
consent decrees achieve the purpose of the Bndangerad Species Aok, contain provisions that
ensuee that the BLM follows all applicable laws, agd provide considerably lesg relief than
Plaimiffs sought in their complaint,
(vD All Plaintiffs Aye Bound

The way the two prapased consent decrees were originally drafted, it was unclear

whether all three plaintiffs would be bound by the dacress such that al litigetion jsageg




1] Responsihility wauld all ba bound hy the cansent decrees, and the amended proposed consent

2 |f decrees state that al] three Mﬁs are bound.
‘ CONCLUSION

4 l For the fo:egomg yeasons, both proposed consent decrees ats APPROVED, The Court

IT IS SO ORDERED,

| Datod: March 20,2001, - — //Mj

ILLIAM ALSUP
UNITED STATES DISTRICT JUDGE
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g

(3] 1
10 $ CENTER FOR BIOLOGICAL DIVERSITY, No. C 00-00927 WHA

a non-profit corporation; SIERRA CLUB, a
11 || non-profit co ion; and PUBLIC
EMFLO FOR ENVIRONMENTAL

12. | E.}‘Sm;?gﬂoNSiBm a non-profit JUDGMENT

2 Plaintiffs,

14§ v

1 | BUREAU OF LAND MANAGEMENT,

ol Defendant.

17| /

18

19 Final judgmegt is entered in favor of plaintiffs and against defendants pursusnt 1o the
30 ‘ stipulated consent decrees, each previously approved by the Court, dated August 25, 2000,
21 | November 6, 2000, January 29, 2001, and March 20, 2001. The Court will retain jurisdiction to
22 | enforce said consent decrees.

23 | The Clerk shal] closc the file.

24 |

25 IT IS SO ORDERED. .

= ; ML(
27 | Dated: March 20, 2001,

WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE




